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Maria Ossowska�s analysis of the norms intended to facilitate the defence of
honour and dignity provides a springboard for an investigation of how these
norms operate in the courtroom. The review covers cases prosecuted as inci-
dents of hate speech as well as those taken to civil and criminal courts personally
by the victims. The paper outlines how these cases are difficult to resolve, in
particular in an amicable manner. In the framework of symbolic interactionism,
the main reason for this difficulty is that every person involved in the dispute
apparently has a different definition of the meaning of the events. Emphasis is
put on the issue of restorative justice: victims are typically motivated not by a
desire to punish the perpetrator but rather by eagerness to shift the shame from
themselves to the perpetrator and in doing so, to restore the social order.
Keywords: Private accusation, civil damages, restorative justice, dignity and honor

In Moral norms and in her speech On the notion of dignity, Maria Os-
sowska contemplates � somewhat in contrast to the title � who has dignity
and who does not. �A person has dignity if they are able to defend the values
that they uphold, where this defence is tied with their sense of self-worth,
and where the person expects others to respect them on this account� (Os-
sowska 1983, p. 518), she writes. She also claims that the terms �dignity�
and �honour� are only rendered meaningful if they are used in a specific
context (Ossowska 1970, p. 61). She discusses who loses dignity and when,
but disregards exactly how values of importance are defended by a person
with dignity. Is the court a proper venue for defending important values?
What values can be defended in a court of law? Who does so, and under
what circumstances? Do these values change over time? These are just a few
of the questions pondered by sociologists of law in light of the definition
proposed by Ossowska. I will attempt to map out the answers to these ques-
tions on the basis of empirical research.

Hate speech

Looking at court cases brought in defence of legally protected personal
rights, such as reputation and good name, or in opposition to alleged defa-
mation, libel and slander, might offer the ostensibly simplest path to these
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answers. Yet a different category of cases has been on the rise recently,
namely of those concerning hate speech. Hate speech has three fundamen-
tal distinctive qualities: �First, it is directed against a specified or easily
identifiable individual or, more commonly, a group of individuals based on
an arbitrary and normatively irrelevant feature. (�) Second, hate speech
stigmatizes the target group by implicitly or explicitly ascribing to it qual-
ities widely regarded as highly undesirable. (�) Third, because of its neg-
ative qualities, the target group is viewed as an undesirable presence and a
legitimate object of hostility� (Parekh, pp. 40-41). The typical reason cited
for the prohibition of hate speech is that the absence of reaction may con-
tribute to an increase in aggression toward the affected group and ulti-
mately trigger violence against its members. While the risk may not be
staggering, hate speech cases � at least some of them � often in fact become
court-based attempts to defend the honour of the group and its members.
The analogies between hate speech and defamation are most strongly ac-
knowledged in the USA, where freedom of speech is generally held up as a
value so strongly protected by the constitution that laws prohibiting hate
speech are viewed as unadoptable. Yet there are significant exceptions, and
they usually invoke this link between hate speech and defamation. Beau-
charnais v. Illinois is a good example. In this case, the Supreme Court held
that �hate speech (�) amounted to group defamation, and reasoning that
such defamation was in all relevant respects analogous to individual defa-
mation, which had traditionally been excluded from free-speech protec-
tion� (Rosenfeld 2012, p. 253). The issue is highly relevant today. In many
countries, migration is accompanied by increasingly unfriendly attitudes
and a rise in hate speech, as observed e.g. in Great Britain after the Brexit
referendum. Hateful anti-immigrant discourse was also flourishing in the
run-up to the referendum.

The Polish Criminal Code penalises crimes perpetrated on the grounds
of national, ethnic, racial or religious hatred (Articles 256 and 257)1. Penal-
ising hate speech is always entangled with the dilemma of defending two
important values: protection from hatred and freedom of expression. This
dilemma must be addressed by the court in each individual case.

1 Article 256 § 1 of the Polish Criminal Code reads: �Whoever publicly propagates a fascist or other
totalitarian political system or exhorts to hatred based on national, ethnic, racial, political or religious
affiliation or lack of religious affiliation, is subject to a fine, the penalty of limitation of liberty or the
penalty of depravation of liberty for up to 2 years.� Article 257 of the Polish Criminal Code reads: �Who-
ever publicly insults a group of people or an individual person because of their national, ethnic, racial,
political or religious affiliation or lack of religious affiliation, or violates the personal inviolability of
another person on these grounds, is subject to the penalty of depravation of liberty for up to 3 years.�
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The online resource where judgments pronounced by Polish courts are
published (the online judgment repository) offers 11 judgments2  in response
to the query �hate speech�; these are cases in which the courts made an ex-
pressis verbis reference to hate speech. Nearly all of them pertain to content
that audiences found offensive in the media, i.e. on TV, on the radio, and
online. Only some pertain to matters that are punishable under the Criminal
Code. Four of the cases were brought to court by media organisations that
were using the court procedure to appeal against fines imposed on them by
the President of the National Broadcasting Council under Article 18 of the
Broadcasting Act3. In a few cases, the courts sided with the appellant, i.e.
with the media organisation. For example, in two cases the allegedly unlaw-
ful conduct involved the broadcasting of a satirical show that made fun of
priests, paedophilia, and the wealth of a specific priest. The court lifted the
fine imposed on the media organisation, noting the satirical and critical na-
ture of the show and holding that the show fitted within the limits of the
right to criticise.

In another case the ruling was quite different. The court noted: �The
message was exceptionally offensive to persons of Ukrainian nationality, and
to women in general. Ukrainians were represented as persons hired by Polish
citizens, and it was indicated that Ukrainians allow people to humiliate them
as they are doing their work. This humiliation was presented as being twofold.
Firstly, in the subjective aspect, in that Ukrainians were treated as inanimate
objects (...), and it was implied that this was commendable (...). Secondly, in
the sexual aspect, in that it was suggested that Ukrainian women allow people
to abuse them sexually for fear of losing their jobs (...). There is yet another
dimension, namely that a woman�s appearance is relevant to sexual abuse, and
that sexually abusing women in general is acceptable.� The court further not-
ed also that: �The message violated important legally protected personal rights
(human dignity), was discriminatory in nature (discrimination on the grounds
of nationality and sex) and constituted so-called hate speech.�

2 The query �hate speech� returns 13 results, but 2 are irrelevant here. The number of actual cases is
smaller, because the same case can be found under two file numbers, due to being heard by two instances
(the regional court as the first instance, and the court of appeals as the second instance). Access on 10
April 2016.

3 The opening part of Article 18 (i.e. its points 1 and 2) is relevant here; it reads: �1. Programmes
and other broadcasts may not promote actions contrary to law and Poland�s raison d�Etat or propagate
attitudes and beliefs contrary to the moral values and social interest. In particular, they may not include
contents inciting hatred or discriminating on grounds of race, disability, sex, religion or nationality. 2. Pro-
grammes and other broadcasts must respect the religious beliefs of viewers and/or listeners, in particular
the Christian value system.� (Broadcasting Act of 29 December 1992, Polish Journal of Laws 2011 No
43, item 226, as amended).
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Other cases were brought not against media organisations but against in-
dividuals. In one of them, the claimant was a woman well known to the Polish
general public: she won a case against Poland before the European Court of
Human Rights, where she applied after being refused an abortion despite Pol-
ish law allowing her this option. She took legal action against a magazine which
wrote disparagingly about her. The court sided with her against the magazine,
and the judgment specifies the wording of the formal apology that the defen-
dants must publish: �The archdiocese of (...) and M. G. as the editor-in-chief
of the weekly entitled (...) hereby apologise to Ms A. T. for unlawfully com-
paring her to Hitlerite criminals responsible for the Holocaust of Jews in the
camp in O. and the martyrdom of Jews in ghettos. The archdiocese of (...) and
M. G. as the editor-in-chief of the weekly entitled (�) hereby express their
regret that they caused pain and suffering to Ms A. T. by violating her legally
protected personal rights and by using the language of hatred.�

Hate speech cases tend to share several characteristics. They all pertain
to dissemination of offensive content in the mass media, and this content is
targeting either a group (national or religious) or an individual.

Groups are represented as embodying negative stereotypes. As a result,
members of these groups may feel offended and humiliated because of the
negative qualities or conduct ascribed to them. �Forcing powerful labels and
stigmas upon others constitutes degrading treatment that denies individual
self-definition or social �visibility� and can, therefore, impinge upon, distort
or even revoke one�s sense of self. While the law deems human dignity invi-
olable, in reality it is fragile and precarious, in need of protection and de-
fence� (Making hate crime� 2012, p. 21). Research indicates that as a con-
sequence of stigmatisation, group members can internalise negative
stereotypes about themselves (Czykwin 2002). Such attacks cause damage
both to collective identity and to the individual identity of group members.
Thus defence against negative labelling of a group evidently amounts to
defence of the dignity of the group as a whole and of its members.

Attacks targeting individuals are usually directed against those who have
a public profile (e.g. politicians) or those whose experiences have had exten-
sive media coverage (e.g. the refusal to terminate a pregnancy to which the
woman was legally entitled in Poland). These individual cases cited at the
online judgment repository as hate speech cases are very similar or even iden-
tical to those typically brought to civil courts in defence of legally protected
personal rights, or to criminal courts in the private prosecution mode, where
the criminal charge is either defamation (znies³awienie) or insult (zniewaga).
Before I discuss these civil and criminal cases, it is important to examine the
conflicts behind them.
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Defamation in public opinion polls

In 2014, a public opinion poll was carried out by J. Kurczewski and M.
Fuszara on a country-wide sample of 1065 people in Poland (grant No. 203774
OPUS HS6 National Science Center). Its key topic was conflict and conflict
resolution. In one of the questions, the respondents were asked about the con-
flicts and disputes they had experienced over the past 3 years. The question
listed 10 different types of conflict. The responses suggest that the conflicts that
occur most frequently are related to reputation and good name. A conflict of
this type had been experienced by 13.6% of the respondents, and 144 respon-
dents gave more information about a conflict that arose from the infringement
of somebody�s right to reputation. The respondents were asked who had in-
fringed their right to reputation, how the matter had ended, and whether they
had taken legal action. The persons who said they had taken legal action were
then asked for their opinion of how the court resolved the case, and those who
did not � about why they had decided against pursuing this course of action.

The respondents were asked to provide a brief description of the dispute,
but this proved to be a topic that people are unwilling to discuss in detail.
Some refused outright, while others only gave very general information: �there
was gossip�, �somebody was talking about me behind my back�. Where re-
spondents indicated that the matter was related to their job (16 responses),
money was often the source of the problems. In two responses, the offensive
words had been related to politics, religion, or untrue allegations of mental
illness. Also in two responses school was indicated as the venue where the
negative words had been spoken. Single responses cited gossip about an abor-
tion, envy, and being insulted by a stranger. Many respondents offered not so
much a description of the actual defamation but rather the context in which it
occurred, e.g. a family conflict, a neighbourhood conflict, demand for pay-
ment despite the service having never been rendered, and allegations that a
social activist was in fact working in expectation of financial gain.

In another question, the respondents were asked to indicate what feel-
ings they experienced in response to the situation. The most frequently se-
lected responses were indifference (68 respondents, 47%) and resentment
(64 responses, 44,6%). However, if we consider the combined number of
responses pointing to resentment and those indicating other negative feel-
ings listed under �other feelings�, negative feelings prevail overall. In the
category of �other feelings�, the responses were: hatred (7 responses), dis-
gust (6 responses), anger (8), hurt (2), contempt (1) and repulsion (1). No-
tably, 8 respondents (5.3%) said they felt shame and guilt. The design of the
poll makes it impossible to tell why specifically they had such feelings. An
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educated guess is that these feelings may have been connected with situa-
tions where privately prosecuted criminal cases were brought, because un-
der these circumstances the mutual infringement of rights is quite typical.

Many respondents reacted to the defamation with indifference. This is
probably why only 11 respondents decided to take legal action. Of these 11
respondents, 3 said they would take legal action again under similar circum-
stances, while 7 said it depended on whether they could find common ground
with the other party, whether they felt stressed, and whether the infringe-
ment continued.

The reasons why respondents decided not to take legal action proved
very interesting. Quite often, respondents came to an amicable understand-
ing with the other party without involving a court (e.g. �we clarified things
on the spot and he apologised to me�, �it was settled amicably�, �we reached
an understanding�, �we clarified the matter between ourselves� � 16 respons-
es). Another socially important reason was a dislike of courts or institution-
alised procedures, expressed in a variety of ways (12 responses).

Sometimes the decision not to take legal action was motivated by a belief
that the odds of winning the case were unfavourable, or that even winning
would not produce the desired effect (�I would have no satisfaction even if
I won, his apology would not help me�). Thus the court was perceived as
unable to bring about a satisfactory conflict resolution.

The majority of respondents believed that the case was too petty to take
to court, which is consistent with indifference. This was expressed directly
by 31 respondents. Another 10 respondents described the matter as �rela-
tively unimportant� when taking into account other aspects such as the cost
of proceedings or the stress involved.

There are, however, persons who take legal action in conflicts in which
they feel they have been slighted. In Poland, such claims can be made either
in civil courts or in criminal courts (in the latter, the cases must be prosecut-
ed privately).

Defending one�s honour and reputation in civil courts

Legally protected personal rights listed in the Polish Civil Code include
honour (cze�æ)4. The proper venue for claims alleging an infringement of the

4 Article 23 of the Polish Civil Code reads: �A person�s personal rights, in particular health, freedom,
honour (cze�æ), freedom of conscience, name of pseudonym, image, privacy of correspondence, inviola-
bility of home, and scientific, artistic, inventive or improvement achievements, are protected by civil law,
regardless of protection under other regulations.
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right to honour is a regional court rather than the more rudimentary district
court. Regional court judgments are available via the online repository. In
the period in which the study was conducted, the repository listed 67 cases
where �honour� was used in either the judgments themselves or the accom-
panying statements of grounds, in cases heard by civil courts5. Not all of
these cases were brought in defence of the claimant�s dignity; 19 search re-
sults were returned because �honour� was used in their wording for inciden-
tal reasons. However, these 19 documents were also interesting, because they
revealed other contexts in which �honour� appears in courts.

In 17 cases (35%), it was alleged that somebody�s right to honour and
good name were violated in the mass media, i.e. television, national or local
papers, and � more and more often � online. In most cases the violations
were evident, with allegations of financial misconduct, fraud, alleged court
rulings from the past, mismanagement, scams, blackmail, and mental illness.
In other cases, the claimants simply wanted information about themselves or
their photographs to be removed from a website.

Quite often, cases revolving around the protection of personal rights are
brought to court by persons with a high profile, usually current and former
politicians (8 cases), whose public work is presented in an unfavourable light,
or when defamation is used against them as a political instrument.

Many cases were brought by individuals against the State Treasury, which
is the nominal defendant in cases against directors of prisons, courts and
public prosecution offices, etc. The State Treasury was also the named de-
fendant in several cases against the Institute of National Remembrance and
its publishing house (14 cases, 20%). The cases brought against the judiciary
are particularly interesting in that they demonstrate a lack of understanding
of court procedures by the claimants, who are typically unhappy with the
results of prosecution, case dismissal or court judgments, etc. They believe
that the execution of justice that fails to meet their expectations is a viola-
tion of their personal rights, including their right to honour. These cases
reveal that the claimants fail to grasp the logic of the court system and the
application of laws, have no understating of the judicial instances, and blame
their defeat on institutions and not on themselves.

The cases brought against the State Treasury also include claims where
the claimant allegedly suffered due to circumstances arising in connection
with the political transformation in Poland. For instance there are cases where
the claimants were wrongly accused of having been an informant to the com-
munist regime, spying on their colleagues in the opposition movement dur-

5 Access in the period 15 February � 15 August 2016; judgments entered in the period 2013 � 2016.
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ing the time of martial law in Poland. In one of these cases, the court ruled:
�The claimant has suffered significant injustice. Before 1989, he was active
in the opposition movement, and the allegations that he collaborated with
the regime to the disadvantage of his colleague, another opposition activist,
is a significant dishonour�. A similar case was taken to court due to a wrong-
ful decision in the verification process of a high-level military official.

Persons who believe that their reputation has been tarnished by witness-
es and public prosecutors testifying in court, or persons notifying the police
of suspected crimes, also sometimes take legal action. These cases all share
certain similarities. Defendants in criminal cases bring forward claims to civ-
il courts to defend their dignity, reputation and honour. This has the effect
of bolstering their defence in the criminal trial where they plead innocent.
However, no judgment has been entered in favour of a claimant in this type
of case; on each occasion, it was easy to note that there were reasonable
grounds to proceed with the criminal prosecution.

These cases displayed many similarities to yet another category: criminal
cases brought in the private prosecution procedure and resulting from drawn-
out conflicts between neighbours, former spouses, and current or former
partners, where the infringement of the right to reputation and honour was
only a component part of a larger conflict. A total of 12 cases arose from
conflicts within the claimants� families or romantic relationships. Conflicts
between neighbours gave rise to 3 cases. Interestingly, one of them was heard
both by a criminal court, which punished the defendant, and by a civil court,
where the defendant was required to apologise and pay damages. Relation-
ships at the workplace, or those occurring between business partners, were
behind 9 cases. For instance, after a business partnership ended, one former
partner sent a letter to clients discouraging them from using the services of
the other. The letters contained misinformation, and the court ruled that the
partner responsible for the letter must send to the same recipients letters
containing an apology and revoking the false accusations.

Individuals have also filed claims against institutions (8 cases) such as
banks and associations, and against media organisations (6 cases) such as
publishing houses, bloggers, and website administrators. In 3 cases, both
parties were legal persons: a foundation against an association, two publish-
ing houses against one another, and a business corporation against a public
administration authority.

Court files provide insight into the types of allegation used to tarnish a
person�s reputation (perceived by the claimants as sufficiently hurtful to merit
court action). Worth noting here is that the judgments available in the repos-
itory are largely anonymised and the specific allegations � especially if they
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contain words considered offensive � are often redacted. Thus the online
resources come short of revealing the full extent of the allegations reported
by claimants, which are available in full in the actual court files (Fuszara
1989). Yet a certain categorisation is possible. The allegations pertain to fraud,
misconduct in public office, mismanagement (sale of assets of a local author-
ity or a cooperative under their valuation), making private purchases with
public money, non-cooperation between the mayor and the city council,
permission to cut down trees, and keeping dishonest accounts.

Another category of offensive allegations covers those that suggest the
claimant perpetrated a crime: paedophilia, membership in a criminal organ-
isation, domestic violence, death threats, forging a contract, blackmail, scam-
ming, destroying a water meter, and illegal lobbying. A sub-category is de-
nunciations. The cases typically fall into one of two types: informing the
communist authorities on fellow opposition activists, and notifying the au-
thorities of a violation or a crime. In one such case, the court contemplated
whether a denunciation was offensive. Invoking history, the court ruled as
follows: �many people do not consider snitching to be model civil behav-
iour�, yet a type of reporting can be considered whistle-blowing and �at
present it appears that notification of this type is prevalently perceived as a
moral obligation to the country and to the public order�.

In other cases, the claimant was alleged to lack the skills required for
being hired or for doing the work of a teacher of religion and a detective,
respectively.

In three cases, the term �mentally ill� was used. One of the claimants
wrote in the claim that using this term to offend �discredits not only the
claimant but also those actually suffering from mental illness (�) who have
an equal right to participate in community life as those without such ill-
ness.�

There were also cases (one of each) where the claimants felt offended by
allegations that they were having an extramarital affair, were alcoholic, were
homosexual, had worked for the communist security police, or were in de-
fault on a debt.

On the whole, these civil cases are predominantly filed by private per-
sons against other private persons. Yet there is great variety within this broad
category. Some are filed by persons holding public office as a response to
attempts to undermine their position e.g. by publications that tarnish their
professional and moral standing. Such attempts at defamation are used as
political instruments, and taking legal action is then a political defence ma-
noeuvre. Similarly in business there are attempts to discredit the competi-
tion by disseminating lies and alleging unfair business practices. On occa-
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sion, the court system is used as a line of defence against these tactics. The
cases brought against institutions of the state appear most interesting. While
many of them (e.g. the ones brought against the judiciary) demonstrate a
lack of understanding of the system, others (e.g. those seeking protection
from defamatory publications of the Institute of National Remembrance or
in official documents) are the only measure available to private persons in
defence against the state if their personal rights are violated. Similar cases
are sometimes filed with criminal courts in the private prosecution proce-
dure. A review of these cases follows.

Defending one�s honour and reputation in criminal courts

I conducted a study of private-prosecution criminal cases in selected dis-
trict courts: in P³ock (a review of 80 cases submitted in 2014), in Wêgrów (a
review of 77 cases submitted in 2014, 2015 and 2016) and in the district
court system for the Bieszczady region, i.e. the district court in Lesko and its
branch in Ustrzyki Dolne (a review of 46 cases submitted in 2014, 2015 and
2016)6. Most of the cases under review pertained to infringements of the
private prosecutors� right to honour and reputation. Mirroring a tendency
noted decades ago (Fuszara 1989, Kurczewski, Fuszara 2004), the propor-
tion of defamation cases was larger in rural areas. In Wêgrów there were 60
such cases (78%) and in Bieszczady 36 (78%), while in the urban environ-
ment of P³ock there were 52 such cases (65%). There is a certain similarity
between the conflicts that led to the court cases, but region-specific charac-
teristics are also observable. In Lesko, which had a record-breaking number
of such cases in the 1970s, followed by a sudden drop (Fuszara 2004), the
number remains low enough to rank the region far behind the top of the
table. The types of conflict are the same in each region, but their propor-
tions vary. Alleged defamation perpetrated online provides a good example
of these differences. The greatest proportion of such cases was found in Bieszc-
zady, which is somewhat surprising in such a rural area. There were 11 such
cases, i.e. 31% of all cases concerning alleged defamation. In the much more
industrial region of P³ock, which also has one of the oldest secondary schools
and a tertiary education institution, there were 9 cases amounting to 17% of

6 When the study that is referenced here was conducted in the late 1970s, the territorial jurisdiction
of the district court in Lesko extended throughout the entire Bieszczady region (Fuszara 1989). In the
early 2000s, the area was divided between the territorial jurisdiction of the district court in Lesko and the
municipal court in Ustrzyki Dolne (Fuszara 2004). At present, the area falls under the territorial jurisdic-
tion of the district court in Lesko and its branch in Ustrzyki Dolne, and the branch office handles a part
of the private prosecution cases.
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all cases of alleged defamation. In the rural region of Wêgrów no such cases
were recorded in the period under review. In terms of specific accusations,
the following categories can be distinguished: cases filed by local politicians
and other persons with a high public profile in response to critical and/or
offensive articles in online newspapers and blogs, etc.; cases filed by private
persons in similar circumstances; cases filed by victims of impersonation
(where an unauthorised person was using their identity on Facebook or in
other social media channels).

There is a connection between the method (e.g. using the Internet) and
the nature of the conflict. In Wêgrów, the most frequently recorded conflicts
were between family members (27 cases, 55%). In contrast, in P³ock there
were only 15 such cases, constituting 29% of all cases of alleged defamation,
and in Bieszczady � 8 cases (22% of the total)7. Family conflicts very rarely
spread to the Internet. They tend to be complex and multi-layered, and of-
ten generate many tit-for-tat court cases where claims are met with counter-
claims. Extended families are often involved. Sometimes the conflicts are
between former romantic partners, former in-laws, or former and current
romantic partners, in other words in relationships where the intensity of
conflict has already led to divorce or separation, but where these events have
not put an end to the conflict. Often both court cases and mediation at-
tempts have already taken place. The act that triggers private prosecution is
typically only one facet of the conflict, alongside fighting, invectives, allega-
tions, actual violence, and numerous disputes involving the court system.
Parties take legal action against one another and then, as they meet in the
courtroom and interact in the corridors etc., they commit new violations
that serve as the basis for new accusations. There was no case in the re-
viewed material where the conflict was simple and could be presented in full
in the documentation of the case. Moreover, family secrets are often re-
vealed in the courtroom. Issues that were private become public knowledge,
and this irretrievably changes the relations within the family. The parties are
often at odds regarding money (e.g. inheritance, land boundaries), personal
relations (e.g. affairs, including affairs with other family members), abuse
and violence (within a marriage, towards parents, in-laws, etc.) any many

7 It is possible that the differences in relation between the parties (where the comparison is made
between the Bieszczady region and the remaining two regions) were impacted by the fact that the court
files proved least informative in this respect there. In Wêgrów, this proved impossible to determine in 5
cases (9%), in P³ock � only in 2 cases (4%), and in Bieszczady in 9 cases (25%). Some of these cases may
have involved extended family members, which sometimes is only revealed in interviews (Fuszara 2004).
This has no bearing on the fact that in Bieszczady there was no record of a single extensive family conflict
which would give rise to several court cases, and in other regions such conflicts were recorded.
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other issues of varying importance. It is hardly realistic to expect that a court
can satisfactorily resolve a conflict of such complexity. At best, the level of
aggression between the parties can be mitigated.

Conflicts between neighbours are quite similar to family conflicts. They
are more frequent in rural areas (Wêgrów: 14 cases, 29%; Bieszczady: 6 cas-
es, 16%, P³ock: 5 cases, 10%). In the past, conflict between neighbours used
to differ very clearly between rural and urban areas, which mirrored in an
apparently evident manner the nature of the neighbourhoods. In the urban
areas, there were conflicts involving noise and cleanliness, as well as others
arising out of living in flats in the same building. In rural areas, there were
boundary disputes, animal trespassing issues, etc. (Fuszara 1989). While these
types of conflict were, of course, �ideal types� to an extent, the relationship
between conflict type and area type has almost completely disappeared. Noise
and disorder issues are now raised in rural areas too, although they tend to
arise between persons sharing one house. The similarity to family conflicts
lies in their complexity, long duration, and multi-layered nature. Moreover,
the infringements are often mutual and lead to multiple court cases. Conse-
quently, there are the same difficulties in expecting the court to put an end
to such a dispute.

In previous studies (Fuszara 1989, Fuszara 2004), the most frequent types
of conflict were those between acquaintances. The proportion of such cases
in the latest study was relatively high in P³ock (16 cases, 31%), lower in
Wêgrowo (13 cases, 22%) and low in Bieszczady (3 cases, 8%). The category
of acquaintances includes residents of the same town or village, persons
encountered at work or school, or those met at social functions.

Even in the early 2000s there were hardly any cases between strangers.
On the occasion of this study, no such cases were noted in Lesko, with one
in P³ock and one in Wêgrów. While almost extinct as a type, these cases are
virtually identical to those heard by the courts decades ago. They are filed as
a deterrent by persons who were insulted by strangers in the course of their
daily work, for example as a bus driver or sales assistant.

The category of acquaintances would grow considerably if we were to
include within it another group that was practically absent in the studies
carried out in the past: cases filed by politicians, or more broadly speaking,
by persons holding some type of office and criticised on account of how
they are exercising the power arising from that office. Regional differences
were noted in this category. No cases of this type were recorded in Wêgrów.
In Bieszczady, 5 cases (14%) were filed by local politicians seeking protec-
tion of their reputation, and another 4 cases (11%) by other persons holding
public office. In P³ock 3 cases (5%) were filed by politicians and another 10
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(19%) by other persons holding public office. �Other persons holding public
office� is a group that includes police officers, municipal police officials, a
president of a foundation, a school headmistress, a community centre direc-
tor, and the management of a housing cooperative or tenants� association,
etc., who felt offended in the context of their work in this capacity. They
take the conflicts to court because attempts to tarnish their reputation gen-
erate problems for them in the context of professional work or public activ-
ity. The cases tend to be similar to one another, and are often covered by the
local press. Politicians are accused of accepting bribes, financial mismanage-
ment, dishonest hiring practices and wasting public funds, and so on � alle-
gations that, if true, would indicate conduct that is sometimes criminal and
sometimes just dishonest. Other persons holding public office are typically
accused of abusing their power, fraud, and other misconduct. Such allega-
tions are often disseminated online; cases of this type were particularly fre-
quent in Bieszczady.

It is interesting to compare criminal cases filed in the private prosecution
procedure in defence of honour and reputation in the past and now. Certain
types of dispute have practically disappeared: those between strangers, and
also those that are quite simple in nature (�simple conflicts�). I use the term
�simple conflicts� to denote, in line with my previous research (Fuszara 1989),
conflicts which are described in their entirety in the private charge sheet, i.e.
the document that serves as the basis for the court case. �Simple conflicts�
can be solved by the court quite easily. Nowadays they are practically never
taken to court. Either the parties find them too petty to refer to the justice
system (as the above-mentioned public opinion poll would suggest) or they
are resolved using other methods. The conflicts that make their way into the
court system are difficult to resolve, complex, and multifaceted. I have ar-
gued before (Fuszara 1989) that it is easier to solve conflicts that are, using
Vilhelm Aubert�s (1983) distinction, conflicts of interest rather than con-
flicts of values (beliefs). Yet prolonged complex conflicts tend to contain
elements of both: when a dispute about inheritance drags on for years, it
breeds resentment, a sense of humiliation and slight, especially if there are
differences in status between the parties. Previous research (Fuszara 1989)
indicates that conflicts are easier to solve if the status of the parties is com-
parable. The current study is based solely on court files (not interviews) and
thus renders it almost impossible to determine the status of the parties. Dif-
ference in status is of course clear with regard to those in official positions.
It is however also observable in some family conflicts and disputes between
neighbours, where differences in wealth, education, and professional posi-
tion are sometimes evident.

6.p65 18-05-16, 08:50117



Ma³gorzata Fuszara

118

Another interesting issue is that of mediation and the services of profes-
sional mediators. In private prosecution cases, the law requires that the pro-
ceedings begin with either a conciliatory session or mediation. The study
shows that the popularity of mediation differs between regions. In Bieszcza-
dy, mediation is hardly ever attempted. In other regions, the cases are for-
warded to the same few mediators whose names come up in the files repeat-
edly. The effectiveness of mediation is hard to assess. It cannot be measured
solely by the proportion of cases resolved in a settlement. Sometimes the
parties refuse to take part in mediation because they were not satisfied with
the results of previous mediation attempts. Mediators can certainly serve to
take some burden off the judges� shoulders, but they are not more effective
than judges who attempt to mediate between the parties.

In comparison to civil cases brought by claimants seeking protection of their
honour and reputation, private-prosecution criminal cases result much more
often from prolonged conflicts, usually between family members or neighbours.
They are rarely stand-alone cases, and usually form just a part of a longer chain
of court proceedings. They also often claim that the defendant is guilty of the
crime of insult (the crime is called zniewaga in the Polish Criminal Code). The
Polish Supreme Court has ruled that certain words can constitute both defama-
tion and criminal insult, and must be treated correspondingly. Using a very com-
mon Polish swearword �kurwa� (which literally means �a prostitute�) as a name
to call a woman is an insult, but at the same time may impute marital infidelity.
Calling someone �peda³� (an offensive term similar to the American use of �fag-
got�) can be used to insult or to impute male homosexuality. A review of case
files suggests that private-prosecution criminal cases are often filed when insult-
ing words are spoken as part of a longer unkind utterance and serve to insult
rather than defame. In civil courts, this is a less frequent occurrence.

Another difference is in the parties involved. Private-prosecution crimi-
nal cases are filed almost exclusively by private persons on their own behalf.
Civil cases are also predominantly filed by private persons, but sometimes
they pertain to the reputation of organisations, corporations or institutions,
etc. As for named defendants, the State Treasury is practically never named
as such in private-prosecution criminal cases, but is quite often the formal
defendant in civil cases, which are in more practical terms brought against
public prosecutors, courts, the police, prison directors, etc.

Defence of honour in the courts: a review

A review of civil cases brought by claimants seeking protection of their
right to honour and reputation and private-prosecution criminal cases with
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a similar objective reveals what attacks against one�s honour (dignity) and
reputation are considered severe enough to merit a court case in contempo-
rary Poland. Attempts to tarnish reputation are made in the following ways:

1. Words. Most typically, the words used to insult somebody are words
that are generally considered offensive. The options are rather limited and
generally imply that the person engages in sexual conduct that is unaccept-
able in the relevant social milieu. This typically includes promiscuity in
women, certain types of sex (in particular oral sex), and the use of vulgar
names for the male genitalia to insult men. This is nothing new. In fact, these
terms can be found in Polish court files going back hundreds of years (Fuszara
1989). Two words seem to have been added to the repertoire in more recent
years: peda³, pedofil (faggot, paedophile), often spoken together, which sug-
gests that their meaning is not entirely clear to those who wield them. The
terms are used solely in reference to men. This is a fairly significant change
in that insults concerning sexual conduct were used in the past practically
solely to offend women, while now men are also insulted in this manner.
The two sexes are now treated equally, in the sense that allegations of �wrong�
sexual conduct are used to offend either of them. However, the specific terms
used remain gender-specific. The rise in the use of �paedophile� as an insult
is interesting. Paedophilia, which was a strong taboo subject in the past, is
now widely talked about in the media. Its derogatory connotations have
probably caused its rising popularity as an insult.

Other commonly used insults refer to mental health (�idiot�, �crazy�, �men-
tally ill�, etc.) and criminality (�thief �). All of these terms can be both insult-
ing and defamatory, because they impute to the recipient certain conduct
that is socially stigmatised. Other terms are purely insulting (�a pig�, �a brute�,
etc.). These words are very rarely spoken on their own. Instead, they are
usually a part of a longer diatribe of insults, sometimes accompanied by
physical violence. Thus in many cases the claimants / private prosecutors
claim violation of their right to honour, reputation, physical inviolability
and other rights.

2. Defamation. The long-standing philosophical division into personal
virtues and civic virtues is useful in categorising defamatory comments into
those that impute personal shortcomings and those that refer to a person�s
conduct in society. The former include allegations of illness: mental illness
(including an allegation that someone is undergoing psychiatric treatment),
drug addiction, and alcoholism. Also similar are allegations that pertain to
the person�s private affairs: extramarital relations, breaking up other peo-
ple�s marriages, promiscuity, prostitution, or having children out of wed-
lock. These allegations are targeted exclusively at women. As for men, which
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I noted above, different allegations with a sexual context are made, e.g. de-
nouncing somebody as homosexual, which in rural areas can be stigmatising.

Sometime, allegations of a darker type are raised against men (and men
only). They are also related to sexuality, but in a criminal context: sexual
harassment, underage sex, rape, and domestic violence, etc. Some of these
allegations are disseminated via informal channels while others are announced
in the courtroom or spelled out in notifications sent to the police or public
prosecutors, and so on. In the latter cases, it is easy to argue that the notifi-
cation was made to protect the public and not to harass the alleged offender,
and so it is difficult for persons using the court system to defend themselves
against such allegations to win8.

There is also a separate group of cases where the claimants have been
accused of having been an informant (a �snitch�). Some are clear-cut cases
where the claimant was wrongly accused of �snitching� on his colleagues during
martial law in Poland, generally as an informant for the communist regime,
and other similar allegations which the courts find to be insulting and defa-
matory. However, in other situations, notifying such as the police or public
prosecutor of suspected crimes (domestic violence, theft, disorderly behav-
iour) is referred to as �informing on someone� and �snitching�.

Other allegations that the claimants found to be defamatory in nature
and that have a community dimension rather than a private one are general-
ly found in lawsuits brought forward by persons holding a public office or
working in another similar capacity. These include allegations of misuse of
public funds (of a commune, town, or foundation, etc.), fraud, wasting pub-
lic money on unacceptable expenditure (e.g. teambuilding trips described as
�bunga bunga trips�), bribery and corruption, and nepotism.

3. Images. Causing offence by using images is primarily an Internet phe-
nomenon. This embraces the making of memes, manipulating images and
films (especially those with an intimate connection), or putting together
collages that are offensive to those pictured in them. Interviews with judges
suggest that these cases are often heard by youth and family courts, because
they typically involve very young persons. There are also private-prosecu-
tion criminal cases like this, e.g. a case of a politician whose ties to the com-
munist regime were suggested by publishing his image next to the image of
Trybuna Ludu, a newspaper associated with the communist party. In another

8 The Polish Supreme Court noted: �Even a violation of another person�s legally protected personal
rights as a result of disseminating certain information is not unlawful if the information is true and the
person who disseminates it is acting out of justified private or public interest� (judgment of the Polish
Supreme Court dated 5 March 2002, case no. I CKN 535/00).
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case, the claimant argued that somebody �set my profile picture to a hippo
to compare my face to that animal�.

4.  Gestures. There are only a few mentions of offensive gestures in the
court files under review. They include the suggestion of mental illness (in
Poland, the gesture for this involves tapping a finger against one�s forehead)
or in �giving somebody the finger�.

5. Physical violence. Insulting physical acts have appeared in three forms.
The most typical one was a slap in the face. Another was kicking some-
body�s posterior. Yet another (typical in one of the regions in particular)
was spitting, both at someone and under their feet, as an accompaniment
to invectives. Finally, in a few cases women took legal action because they
had been slapped on their buttocks, which they felt was insulting, even
though the offenders appeared clearly �amused� (according to the claim-
ants). While such cases were not numerous, they deserve attention. In the
past, these behaviours never led to legal action. This may point to shifting
social customs and indicate that women are establishing much clearer bound-
aries and fighting against violations of their physical integrity that they
find unacceptable.

As I have mentioned before, the online repository of judgements entered
by civil divisions of common courts responds to the query �honour� not just
with cases filed in defence of reputation but also other cases where the doc-
uments mention the word �honour�. A brief investigation of these documents
proves interesting too. In line with the suggestions made by Maria Ossows-
ka, in these documents �honour� is put in context. They indicate who has
�honour� (in the sense of dignity), who is �honourable� (i.e. whose dignity is
intact) and who has no honour or loses honour in some way. Maria Ossows-
ka wrote: �We should not be asking what dignity or honour is. Instead, we
can ask what it means that somebody acted with dignity or acted out of a
sense of honour� (Ossowska 1970, p. 61). Thus it is interesting to see in
what contexts �honour� was mentioned in cases brought to defend rights not
strictly defined as reputation, dignity, or honour, etc.9

A phrase that makes frequent appearance in the documents is unie�æ siê
honorem, which literally means �to act impulsively out of honour�, but trans-
lates more precisely to something like �make a decision guided by a sense of
pride rather than practical considerations�. It is frequently used in cases

9 For the purposes of the analysis, certain terms that formally include the words �honour� were none-
theless disregarded. These included phrases such as �honorary member�, names of medals etc., because
they are not helpful in decoding the essence of �honourable behaviour� or being �a person of honour�,
which is the focus of this review.
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brought to court by elderly parents who wish to cancel a donation (often of
a house, flat etc.) made to their children in exchange for the promise of care
later in life. The children accept the donation but fail to provide the care,
and the parents �were too proud to insist that they should be receiving what
was their due� (literally, the Polish phrase used here to express that they
were too proud is that �they had too much honour�). In another case, the
parents decided not to ask for these services �acting impulsively out of ho-
nour�. In yet another, a son-in-law �acted impulsively out of honour� when
his father-in-law told him to �get out of the house�, as did the partner of the
woman who asked him to clarify a financial matter and repay her money. In
a litigation where the parties were two tenants� associations, the larger one
installed a gate to a shared driveway and the members of the smaller one
refused to accept the cards that opened the gate �acting impulsively out of
misguided honour, which in essence boiled down to the claim, often repeat-
ed in the courtroom, that small merchants were being taken advantage of by
big capital�. Thus �acting out of honour� means that people cannot ask for
what is rightfully theirs, but also cannot yield to the requests of others if
they are perceived as unfounded. Notably, in many of these cases the parties
were family members or romantic partners. In one case (different from the
ones cited above), the mother said her children �have no honour or ambi-
tion, to lie in court about me, their mother, saying that I forged a will�. In
yet another, a father paid off debts and forced his son to return goods the
son had stolen (also from other family members) �to save the family�s ho-
nour�. These examples suggest that �honour� means: (i) that a person should
not ask for services that are legally due to them as long as they are able to
survive without these services, (ii) that it is prohibited to reveal objection-
able � even criminal � conduct committed by family members, and (iii) rela-
tions must be ended if a person raises serious accusations (e.g. the cases where
the son in law in one case, and romantic partner in another case, moved out
in response to the accusations). The reactions revealed by the court files
mirror quite closely the attempts to defend one�s dignity proposed by Maria
Ossowska. �Acting impulsively out of honour� brings no pragmatic advan-
tage, and actually often generates pragmatic disadvantages. However, the
loss in tangible terms is compensated by a gain in intangible ones, such as
family cohesion. Maria Ossowska discusses the two types of virtues (in the
tradition of Hobbes and Dupréel): civic virtues that promote peaceful com-
munity coexistence, and private virtues, characteristic of individuals as such,
and important to them. She cities the conclusions reached by Fromm, who
said in his Escape from Freedom that there is a discrepancy between striving
towards a smoothly functioning community and developing one�s personal-
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ity to the full extent. The smooth functioning of communities is particularly
important in the smallest of communities, i.e. families, which is a likely rea-
son why legal action is rarely taken against family members. Another possi-
ble reason is that attacking family members can be read as attacking oneself
to an extent: these are MY children, I raised them, but they have misbe-
haved and failed to live up to their obligations. The boundary between self-
defence and defence of one�s nearest family members may become obscure.
Violation of loyalty must be particularly striking for a person to be suffi-
ciently moved to focus on themselves as an individual rather than a group
member, and to take legal action.

Another context in which �honour� came up was the context of promis-
ing, i.e. �giving someone their word of honour� (promising on one�s honour).
Witnesses say that they do not know whether a contract was made in writing
or if somebody merely �gave their word, their word of honour�. One party
claims that the other party gave them their word of honour that no building
would be erected on the disputed land, etc. In court, this is an element that
helps the judge assess the credibility of the parties. However, it cannot serve
as a basis for further legal claims, e.g. liquidated damages. Thus trusting the
other party and relying on their �word of honour� may not suffice in certain
legal contexts.

Another context is that of ujma na honorze, literally: a diminishment of
honour, or more precisely an insult to one�s honour, or a dishonour. Defa-
mations and allegations are either explicitly or implicitly described as being
an insult to one�s honour.

The term �honour� is also used in the phrase �a man with no honour�,
which is the opposite of �having one�s honour� and consequently defending
one�s rights, in court if necessary. One claimant said: �I have my honour
which I value more than money.�

�Honour� is also invoked in the context of social roles: a profession, a
managerial role, being a student. In one case, the defendant (who was an
architect) accepted a commission but lacked the staff with the necessary skills,
and thus �failed to respect the honour of the profession�. The code of con-
duct of a football team is invoked in another case, according to which �per-
sonal dignity should go hand-in-hand with defending the honour of the team�.
Students take a pledge in which they promise to �act respectfully towards
teachers and university administration, and protect their dignity and honour
as students�. In these contexts �honour� is taken to mean a range of virtues
which a member of a certain group should have. If these virtues are in short
supply, the person can be accused of compromising the values of this group,
and may possibly be expelled from the group.
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Resolutions in private-prosecution criminal cases

Since the 1970s, the concept of restorative justice has been gaining pop-
ularity both in criminology and in dispute resolution. The reason is twofold.
Firstly, there is a belief that the victim must have an adequate role in the
response to the crime. Secondly, the social order which is disrupted by the
crime must be restored by means of a process that will give the victim a
sense of justice and the perpetrator the option of returning to society. Tony
F. Marshall notes:

�Restorative Justice is a problem-solving approach to crime which in-
volves the parties themselves, and the community generally, in an active re-
lationship with statutory agencies.

It is not any particular practice, but a set of principles which may orien-
tate the general practice of any agency or group in relation to crime. These
principles are:

� making room for the personal involvement of those mainly concerned (par-
ticularly the offender and the victim, but also their families and communities)

� seeing crime problems in their social context
� a forward-looking (or preventative) problem-solving orientation
� flexibility of practice (creativity).� (Marshall 1999, p. 5)
This approach to crime has its roots in the practices of small, tightly-knit

communities, where the members come into direct contact with one another
and the entire group develops a mode of response to the violation of group
norms by group members. The procedure has a twofold aim: to give satis-
faction and compensation to the victim, and to return the perpetrator back
into the fold of the community, e.g. by having a celebration to put an end to
the dispute (Kurczewski 1973, Kurczewski 1982, Braithwaite 2002). The
original ideas behind court proceedings and private prosecution were simi-
lar. The legal construct of the private prosecution procedure, where a settle-
ment is encouraged, gives it a philosophical similarity to the concept of re-
storative justice. What makes them different is that the settlement is reached
with the assistance of an institutionalised third party: either a judge acting as
mediator, or simply a professional mediator (and not the community). An-
other difference is the range of possible outcomes. In private prosecution
procedure a settlement is encouraged, but if it cannot be reached, a judge-
ment is entered. The third party (i.e. the court) acts in a twofold capacity:
firstly, to foster reconciliation, but secondly, to decide on crime and punish-
ment. It is interesting to review the outcomes in cases where the defendants
were accused of infringing the right to reputation and honour in this con-
text. Regional differences are present again.
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In the rural region with a relatively large number of private prosecutions
(Wêgrów), half the cases have no official outcome because the private pros-
ecutors fail to meet the formal requirements: fees remain unpaid, errors in
documents are not corrected, persons fail to appear in court (which the law
interprets as abandoning the prosecution), etc. However, prior research sug-
gests that this is not always a symptom of the private prosecutor giving up
on achieving closure. Filing the case often marks the beginning of informal
negotiations and a private, behind-the-scenes agreement or settlement, which
is the reason why court proceedings are abandoned (Fuszara 1989). Infor-
mal agreements are also common in cases that are withdrawn. The docu-
ments in the files note that reasons for withdrawal were apology, reconcili-
ation, or clarification of the issue. In procedural terms, a case can be
withdrawn unilaterally by the private prosecutor only up until the commence-
ment of trial. Later, the defendant�s consent is necessary.

Court settlements were relatively most common in the urban region of
P³ock, where mediation was also relatively popular (in comparison, in Bieszc-
zady no mediation was used at all). The effectiveness of mediation is diffi-
cult to assess. Case files sometimes carry an annotation that parties are un-
willing to undergo a mediation attempt because they have already settled via
mediation, but the dispute continues and relations between parties have not
improved. Thus despite formally achieving a settlement, mediation was un-
successful. Sometimes things work out the other way round: despite reach-
ing no formally mediated settlement, the case has an amicable resolution. In
one case, the mediation attempt was declared unsuccessful, but the parties
arrived at the trial with a draft of a settlement to be approved by the court.
The mediation attempt was likely a contributing factor in this scenario.

Court-based settlements are not a mere formality or a dry statement of the
fact that the parties have reconciled. They are typically quite ceremonial, and

Outcome:                                                   Wêgrów           Bieszczady           P³ock
                                                                (60 cases)          (36 cases)        (52 cases)

Settlement 15% 22% 27%
Court fee not paid, private prosecutor absent 50% 34% 19%
Case withdrawn 13%   0 17%
Conviction 5% 14%   8%
Acquittal 2%   8% 10%
Judgment: case conditionally dismissed  3% 11% 12%
Other (statute of limitations has run out,
no filing by an authorised prosecutor,
inability to identify an IP address, etc.) 12% 11%   7%
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the case files contain records of how the defendant apologised to the private
prosecutor and asked that their apology be accepted, while the private prose-
cutors accepted the apology and withdrew their request that the defendant be
punished. Often there is also a note stating that the defendant and the private
prosecutor shook hands, which is a clear symbol of reconciliation. Where the
alleged infringements of rights were mutual, the parties apologise to each oth-
er and promise to build good neighbourly relations in the future. For example,
in one settlement the defendant apologised and said that he would do his best
to make sure that such incidents on his part do not happen in the future, and
the private prosecutor formally forgave him. On rare occasions, settlements
are accompanied by a promise that punitive damages (zado�æuczynienie) will
be paid. Sometimes the case records also reflect less formal elements of the
reconciliation, e.g. one of the parties said �let things be the same as they were
before�, to which the other party replied �let the past stay in the past� (with
reference to the misdeeds), after which they shook hands. These little ceremo-
nies are very important socially. They are similar to the ceremonies that small
communities hold as part of the restorative justice process, where the emphasis
is on making up for the infringement by apologising to the victim, revoking the
charges, and the victim formally forgiving the perpetrator. Where the conflict is
a conflict of interest, damages or compensation can be paid. In conflicts of val-
ues, the emphasis is on a formal apology, often offered publicly so that news of
the apology can also reach the persons who heard the offending allegations.

Settlements, whether formal or informal, meet the parameters of restor-
ative justice, and the rituals serve to further emphasise it. The guilty party
must apologise, but this in itself does not suffice: the acceptance of the apol-
ogy by the victim is necessary for the cycle to be complete. Shaking hands
demonstrates that peaceful coexistence in the future is possible and social
order has been restored.

Prior research suggests that once a dispute is in court, a settlement is most
effective in ensuring that the conflict is put to rest. This is likely because a settle-
ment is open to reinterpretation in such a way that each of the parties believes
itself to have won the case, or at least not to have lost it (Fuszara 1989).

Where cases proceed through the trial and all the way to sentencing, the
matter is very different. Unsurprisingly, this scenario is pretty rare in the
rural region of Wêgrów, where many cases were dismissed because of formal
shortcomings (fees not paid, or the private prosecutor absent at the hearing,
etc.). In the other two regions, approximately 30% of cases continued until
the formal end of the trial was reached. The category of �case conditionally
dismissed� is of particular interest here. In these cases, a judgment finds the
defendant guilty of the alleged infringement of rights, and the defendant�s
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conduct is found to meet the definition of the crime, but the trial is discon-
tinued because the crime does not meet the threshold of being detrimental
to society. One has to bear in mind that these are cases resulting from private
prosecution, where the law leaves the decision to prosecute to the victim.
Under these circumstances, where the court finds that the crime was not
detrimental to society the private prosecutor may perceive this as hurtful �
especially in cases regarding matters as delicate as honour and reputation.
However, even when this judgment is entered, the private prosecutor may
consider it a victory. After all, the court clearly states that the defendant
committed a crime, and the dismissal is conditional, which serves as a deter-
rent to the repeated infringement of rights.

Final remarks

For a sociologist of law, it is fascinating to consider the overlap between
the categories used by lawyers and those developed by sociologists and sup-
ported by the theoretical framework of sociology, which is designed to pro-
vide explanations and interpretation of what actually happens in conflicts
and disputes, including those that are taken all the way to the courtroom.
The sociological categories are applicable to all actors involved in the crim-
inal cases by private prosecution: the parties, the court, the lawyers, etc.
They also provide a framework for interpretation of what happened, and
for a decision what outcomes are possible. The symbolic interaction per-
spective is particularly useful here. It addresses the interpretation and mean-
ing assigned to objects, words, gestures, and behaviours. Blumer presents
and develops the ideas of George Herbert Mead when he writes: �that hu-
man society is made up of individuals who have selves (that is, make indica-
tions to themselves); that individual action is a construction and not a re-
lease, being built up by the individual through noting and interpreting features
of the situations in which he acts; that group or collective action consists of
the aligning of individual actions, brought about by the individuals� inter-
preting or taking into account each other�s actions� (Blumer 1969). The
crucial categories are the self and the ability to create meaning: �First, to
indicate something is to extricate it from its setting, to hold it apart, to give
it a meaning or, in Mead�s language, to make it into an object� (Blumer
1962 p. 80). This is how an object is created: something more than a stim-
ulus, anything that an individual indicates to himself, �is different from a
stimulus; instead of having an intrinsic character which acts on the individ-
ual and which can be identified apart from the individual, its character or
meaning is conferred on it by the individual� (ibidem).

6.p65 18-05-16, 08:50127



Ma³gorzata Fuszara

128

Crucially, the interactionist perspective distinguishes between the object
itself (an utterance, a set of written words, a gesture, a behaviour) and the
meaning that actors attach to it. The meaning may be different for at least
three of those actors: the person who makes the gesture or says the words;
the other person(s) involved in the situation; and finally, the observer (Schutz
1962). This gives rise to the notion of subjective interpretation of meaning,
i.e. an interpretation in which we attempt to understand the meaning of
other people�s actions. In the context of cases brought to court in defence of
the right to reputation and honour, this consists in an attempt to find the
meanings of words, gestures and behaviours, etc. that they have not for three,
but for four groups of persons: those who speak the words, those whom
they concern, others who hear them, and the court. The procedure prescribed
by the law in private prosecution criminal cases suggests that the subjective
meaning is crucial: it is the decision of the person who feels offended by an
utterance, a gesture or a behaviour, and so on, whether to take the case to
court. A person who feels offended may � but not necessarily does � decode
the meaning that the words had for the person who spoke them. Sometimes
the private prosecutor knows that the intention was to offend. Sometimes,
only in their own interpretation are the words offensive. Also important is the
interpretation that other people give the event (the environmental perception
and the reflected appraisal), according to the person who feels slighted. Spurred
by Alfred Schutz�s �in-order-to motive�, the victim takes the case to court be-
cause they believe the offensive event could damage their reputation, or lead
to gossip that would harm them or damage their relations with others.

This is in stark contrast to the attitude of those respondents in the public
opinion poll who declared that they were insulted or offended in public, but
the matter was petty, unworthy of attention and response. While these re-
spondents realised that the actions were intended to offend, they attached
no importance to them, and did not make an interpretation that would cause
them to actually feel offended. �This person is unable to offend me� was a
typical response that reveals the process whereby the recipient of the words
understands the meaning that the author intended to give them, but chooses
to �reject� that meaning.

Another sociological category with explanatory power in this context is
the �generalised other�. Subjective interpretations cannot be ignored in cases
regarding honour and reputation, but the Polish Supreme Court has ruled10

10 Judgment of the Polish Supreme Court dated 18 June 2009, case no. II CSK 58/09. In the state-
ment of grounds, the Supreme Court invoked its own similar prior judgments in cases regarding the
defence of honour, including a judgment entered in 1971.
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that �whether an utterance was insulting cannot be evaluated in accordance
with the individual sensitivity of the person who feels slighted but rather
must be assessed according to objective criteria that take into account the
reactions of an average reasonable person�. The �average reasonable person�
is a standard often invoked by judges. It is precisely the �generalised other�,
as conceptualised by the adjudicating panels. This standard is used in place
of subjective meanings, which used to be taken into account more often in
the past. An interesting case where the subjective interpretation was front
and centre took place in the Lesko region in the 1970s. The private prosecu-
tor took offence to being called �an organist�. The court made a genuine
effort to explain that the term had no offensive meaning. The defendant was
of course not punished (which would be the case today too). But interesting-
ly, the court did not stop at explaining that the term would not be consid-
ered offensive by the �average reasonable person�. Instead, it painstakingly
tried to reach a situation whereby that particular private prosecutor would
accept the inoffensiveness of the term. As an aside, it is worth noting that by
invoking the �average reasonable person� the court disregards the meaning
attached to the words by the person who speaks them. As a result, the pos-
sibility goes unnoticed that the author may actually have had a different,
offensive intention when uttering the words (which the court may not have
recognised). The interpretation assigned to the �generalised other� is given
priority over the subjective interpretations of the actors involved in the in-
teraction.

As for the sharp decrease in private prosecutions, there is a potential
explanation, which at the same time suggests an interpretation of the formal
aspect of settling a case in court. There is an important concept in contem-
porary criminology: shaming, which is also present in the discourse of re-
storative justice. Braithwaite notes in Crime, Shame and Reintegration (1989),
a fundamental volume on the topic, that shaming is effective when two con-
ditions are met: namely those of interdependency and communitarianism.
This suggests that the number of cases taken to court in defence of good
name and reputation has been on the decline in Poland and other post-com-
munist countries because since the political transformation, interdependen-
cy has been replaced by individualism, independence, and a lesser role of the
community. Thus the potential of shaming has also declined. In a society
that is more atomised and less integrated, allegations that infringe on the
right to reputation and honour have a much lesser power to cause shame
and embarrassment. Thus the decrease in honour-invoking court cases in
general, and also the decline for example in cases brought to court by wom-
en against whom allegations are made regarding violations of acceptable sexual
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codes of conduct. In the past, women often filed defamation cases when fac-
ing such allegations. Nowadays, they do so much less often, because they are
much less dependent on others. Moreover, individualism and weaker commu-
nity ties mean that many people understand when they are being insulted or
offended, but feel that it is irrelevant and unimportant. On the other hand, in
the cases where the defamation attempt is considered relevant and important,
the court is used to �transfer the shame� from the person who was insulted to
the person who did the insulting. The formal apology (and its acceptance)
serves to place the shame on the perpetrator and clear the insulted person of
it. This helps put an end to the dispute and restore social order.
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